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Version 4  - October 2014

Clackmannanshire Council

Standard Terms and Conditions

Grant Funding Service Level Agreement

Guidance Notes to Users

These terms and conditions should be selected where the purchasing officer is entering into a service level agreement with an approved provider, for generally speaking, a service of general economic interest, in circumstances where there is market failure.  For example, it could be used to fund a specific part of a not for profit providers operation, where the outcomes can be monitored. Officers should be mindful that notwithstanding the service being provided, the use of this agreement does not exempt the subject matter from the rules relating to public procurement or state aid.
On no account should these be used for the provision of services. These terms and conditions should be used in un-amended form, unless otherwise approved by Legal Services and the Procurement Manager.

These conditions are not suitable for use for:

1. The purchase of consultancy services;

2. The purchase of services where registration with the Care Inspectorate is required;

3. The purchase of IT services;

4. The supply and fit of goods in respect of or ancillary to a public works contract;

5. Any public works contract; or

6. Any services contract that would fall within the meaning of construction operations in terms of section 104 and 105 of the Housing Grants, Construction and Regeneration Act 1996.

This guidance note is for internal use by Clackmannanshire Council employees and does not form part of the Contract between the Consultant and the Council.

This is an Agreement between

Clackmannanshire Council, a local authority constituted in terms of the Local Government etc (Scotland) Act 1994 and having its principal offices formerly at Greenfield House, Tullibody Road, Alloa, FK10 2AD, and now at Council Offices, Kilncraigs, Greenside Street, Alloa, FK10 1EB;
(hereinafter referred to as “The Council”)

and 

[Service Provider] [insert details]
(hereinafter referred to as “The Provider”) 
and each a "Party" and together "the Parties".
1.
Preamble

(A)
The Council, as the local authority for the area of Clackmannanshire, have set objectives and priorities for grant funding certain organisations within its area, pursuant to its powers under the Local Government in Scotland Act 2003.
(B)
The Provider has been assessed against these priorities and throughout the agreement will contribute to the Council's objectives by delivering the Service. [The Council is of the view that the Service is one which amounts to a service of general economic interest].
(C)
The Parties have agreed that the following terms and conditions will regulate the delivery of this Service. 

1A.
Parties to the Agreement
1A.1
This agreement is made between the Council and The Provider.  The Provider will not, without the consent in writing of the Council, sub contract, assign or transfer the agreement or any part, share or interest in it.

1A.2
The Council is free to assign this Agreement to another local authority within the meaning of section 2 of the Local Government etc (Scotland) Act 1994, on giving the Provider not less than 28 days written notice to that effect.

2.
Amendment or Variation
2.1
The terms of this Agreement may be amended or varied only in writing between persons duly authorised by the parties and in accordance with the provisions of the Requirements of Writing (Scotland) Act 1995.
2A.
Period of Agreement
2A.1
The agreement will commence on [  ] ("the Commencement Date") and will terminate on [ ] (the "Termination Date"), with the intervening period referred to as the Duration. 

2A.2
Except as otherwise stated in this Agreement, any obligation incumbent on the Provider shall apply throughout the Duration.
2B.
Performance of the Provider

2B.1
In exchange for the provision of the services set out at  part B of the Schedule annexed hereto ("Schedule Part B") of this Agreement (the "Services"), the Council shall make payment to the Provider in accordance with the provisions of part A of the Schedule  annexed hereto ("Schedule Part A"). 
3.
Conduct of Affairs and Insurance
3.1
The Provider shall conduct its affairs:

3.1.1 
where it is an unincorporated association in accordance with its 
constitution; or

3.1.2
where it is a company incorporated under the Companies Acts, its articles and memorandum of association;

and in all cases in a responsible manner, and the Provider shall observe all legal requirements (including without prejudice to the generality, employer's and public liability insurance and compliance with the Charities and Trustee Investment (Scotland) Act 2005 (where applicable)).

3.2
It shall be the responsibility of the Provider to ensure that it has adequate insurance (including all such insurances as are required by law) against any actions, claims or demands that may be brought against it by any person injured or suffering damage or loss in connection with their activities in carrying out this Agreement and to evidence compliance to the Council. Failure to comply with the provisions of this clause shall be deemed a material breach of this Agreement.
3.3
Prior to the Commencement Date, and at annual intervals throughout the Duration, the Provider (if requested) shall evidence to the Council that the Provider is complying with the requirements of clause 3.3.
4
Confidentiality, Data Protection and Freedom of Information

4.1
The Provider shall keep secret and not disclose and shall procure that his employees keep secret and do not disclose any information of a confidential nature obtained by him by reason of the contract except information which is in the public domain otherwise than by reason of a breach of this condition.

4.2
The expression "any information of a confidential nature" includes the identity of any person and includes information about any of their affairs, whether or not their identity is, or their affairs are, in the public domain.

4.3
The Provider and the Council in carrying out its obligations in terms of the Contract shall act at all times in compliance with the provisions of the Data Protection Act 1998 and any re-enactment or amendment or alteration thereto and in compliance of all relevant legislation made in terms of the Data Protection Act 1998.

4.4
In the event that the Provider processes personal data on behalf of the Council the Provider shall ensure that appropriate technical and organisational measures are taken to protect against unauthorised or unlawful processing of the personal data and against loss or destruction of, or damage to, the personal data. The definitions of “processing” and “personal data” shall have the same meanings ascribed to them in the terms of the Data Protection Act 1998.

4.5
The Provider shall supply to the Council evidence acceptable to the Council in respect of the technical and organisational security measures and working practices governing the data processing carried out by the Provider. The Provider shall be required to demonstrate to the Council that it has appropriate risk management systems and security measures (including without prejudice to the generality data encryption measures) in place to prevent unauthorised disclosure or unlawful processing of personal data in accordance with the Data Protection Act 1998. Furthermore the Provider shall be prohibited from undertaking any secondary processing or from passing to any third party or utilising any storage medium or processing outside the bounds of the United Kingdom, without the express written consent of the Council.
4.6
The Provider shall be obliged (if unable to provide sufficient evidence to satisfy the Council of its competence in this area) to send the Nominated Officer detailed at Schedule B or its nominated data protection officer to an awareness session run by the Council prior to the commencement of the Contract. The Provider shall be obliged to attend further update sessions throughout the duration of the Contract on an annual basis (or more frequently if required).
4.7
At the end of the Duration, the obligations contained in this clause 4 shall continue in full force and effect (notwithstanding the event of earlier termination of the Contract in accordance with its terms) until all personal data that has been passed to the Provider by the Council as part of the Contract has been destroyed.
4.8
The Provider shall indemnify the Council in respect of any claims, losses or penalties arising from any breach by the Provider of this clause 4

4.9
The Provider shall, from time to time as the Council may require, report in confidence on the measures which it has introduced and operates in order to achieve compliance with the requirements of this Condition and the provisions of the Data Protection Act and subsequent revisions.

4.10
In accordance with Freedom of Information (Scotland) Act 2002 ("FOI"), the Council will presume the information submitted by the Provider to the Council is not commercially sensitive, unless specifically drawn to the Council's attention in writing by the Provider.

4.11
The Council must act in accordance with FOI requirements but in deciding whether to release any information in response to a request for information shall where practicable take into account any opinion of the Provider as regards commercial confidentiality and, in particular, any reasons given to support such exemption. The Provider hereby undertakes to indemnify the Council in respect of all costs incurred in the event that the Provider wishes to argue any exception under FOI.

5.
Limits to Clackmannanshire Councils Agreement
5.1
The Council recognises that the Provider has legitimate responsibilities and objectives beyond those covered by this agreement.  The Council's funding pertains solely to this Agreement. In order to comply with State Aid requirements, the Provider is required, prior to the commencement of this Agreement, to disclose to the Council all funding received which is subject to the "de minimis" regulations.

5.2
Where the Provider discloses to the Council de minimis funding that exceeds the permitted threshold, the Council shall be entitled to withhold any payments under this Agreement and will be entitled to resile from this Agreement without penalty on giving immediate written notice.

5.3
In the event that the Council receives notification by an economic operator (within the meaning of the Public Contracts (Scotland) Regulations 2012) that they intend to challenge the award of this Contract by the Council to the Provider, the Council may on giving immediate written notice to the Provider, either 
5.3.1 suspend the operation of the Contract; or 
5.3.2 terminate the Contract in its entirety.

5.4
In the event of termination or suspension pursuant to this section 5.3, no compensation, damages or other monetary payment shall be due by the Council to the Provider.

5.5
The right of the Council to terminate or suspend this Agreement in accordance with sections 5.3 and 5.4 shall expire on the date occurring 4 months from the date of publication of a contract award notice in the Public Contracts Scotland Portal.

6.
Annual Report, Accounts and Financial Records
6.1
The Provider will submit a Report to the relevant Executive Director on an annual basis, together with its accounts for each year, audited by a qualified accountant in a form jointly agreed with the Depute Chief Executive of the Council and the Provider.  The Provider will maintain financial records relating to work planned and undertaken as, from time to time, specified by the Council.  The Provider will allow inspection of all books of record if requested within 14 days.  In addition, the Provider will submit quarterly statements of account to the Council's Project Officer detailed at clause B1 of Schedule  Part B.

6.2
On or before the commencement of this Agreement, the Provider shall submit to the Council a method statement detailing the measures that the Provider has put in place to prevent fraud, conspiracy or attempts to defraud or misuse of public funds by any or all of agents, contractors or employees of the Provider.

6.3
In the event that the Provider identifies any potential fraud or misappropriation of funds, the Provider shall immediately notify the Council in writing of such an occurrence.
7.
Employment of Staff
7.1
Before an individual is assigned to the delivery of the service the Provider shall determine whether the delivery of the Service requires the Individual to undertake Regulated Work with Protected Adults. 

7.2
Where the Service requires the Individual to undertake Regulated Work, the Provider shall ensure the procedures set out herein relative to the PVG Act are adhered to throughout the duration of the contract.

7.3 
The Provider hereby acknowledges that it is an offence in terms of section 35 of the PVG Act to offer Regulated Work with Protected Adults to an Individual where the Individual is barred from that work.  Should such an individual be used in the provision of the Service, this will be treated as a material breach of contract for the purposes of this Agreement

7.4  
The Provider shall not permit an Individual to carry out the type(s) of Regulated Work required in connection with the delivery of the Service until the Provider has obtained from Disclosure Scotland:

· the Individual’s Scheme Record for the type(s) of Regulated Work to be undertaken by the Individual in delivering the Service; or

· where the Individual evidences existing membership of the PVG Scheme for the type(s) of Regulated Work to be undertaken by the Individual in delivering the Service, a Scheme Record Update; and

· where a Scheme Record Update obtained in accordance with this clause above evidences that there is new or existing Vetting Information in relation to the Individual,  the Scheme Record of the Individual.

7.5
The Provider shall use the contents of the Scheme Record, and/or the Scheme Record Update, where applicable, as part of the process to make recruitment decisions and such suitable arrangements as are necessary for the safeguarding and protection of the interests of Service Users.  Where the contents of the Scheme Record show that the Individual has convictions, reprimands, warnings, cautions or any other relevant information, the Provider shall conduct a risk assessment and use that assessment to protect the interests of Service Users, including, without prejudice to the foregoing generality, prohibiting the subject of the Scheme Record (or Scheme Record Update, as applicable) from providing the Service to Service Users.

7.6  
In the event that the Provider or any agency that it is using to recruit Individuals is notified by Disclosure Scotland that the Individual is barred from PVG Scheme membership for the type(s) of Regulated Work undertaken, the Provider shall immediately remove an Individual from the provision of the Service.  The Provider shall in addition notify the Council immediately of their receipt of such notification from Disclosure Scotland, or from an agency, and confirm what actions have been or will be taken following thereon.

7.7  
For the delivery of the Services which fall outside of the scope of Regulated Work under the PVG Act, the Provider shall obtain the appropriate level of Disclosure directly from Disclosure Scotland:

· The appropriate level of Disclosure shall be determined by reference to Part V of the Police Act 1997 (as amended) and, for the avoidance of doubt, by reference to any regulations made under that Act and Guidance issued by Disclosure Scotland;

· The Provider shall use the findings of the Disclosure as part of the process to make recruitment decisions and such suitable arrangements as are necessary for the safeguarding and protection of the interests of Service Users. Where the Disclosure shows that the Individual has convictions, reprimands, warnings, cautions or any other relevant information, the Provider shall conduct a risk assessment and use that assessment to protect the interests of Service Users  including, without prejudice to the foregoing generality, prohibiting the subject of the Disclosure from being involved in the provision of the Service to Service Users;

· The Provider shall recheck the status of their existing Staff, volunteers and anyone else involved in the provision of the Service not less than every three (3) years in order to ensure that their Disclosure is up-to-date;

· To ensure compliance with the requirements of this clause and subject to the written consent of the subject of the Disclosure, the Provider will share the disclosure information with the Council on request. 
7.8 
To ensure compliance with this clause, the Provider shall record the fact that a risk assessment has been undertaken and shall on request from the Council disclose that record to it.

7.9
Before using the services of agency, sessional or relief staff the Provider must, as appropriate, either obtain a signed written statement from the agency that is supplying the staff, which confirms that such staff:

· are PVG Scheme members holding a Scheme Record in respect of the type(s) of Regulated Work being undertaken in the provision of the Service and have not subsequently been barred, or

· have been through the appropriate Disclosure checks with Disclosure Scotland should the provision of services fall outside of the scope of Regulated Work in terms of the PVG Scheme.

· The appropriateness of the signed written statement from an agency shall be construed in accordance with this clause. A copy of the said statement from the agency shall be supplied to the Council on request.

7.10  
In the event of the Provider failing to comply with any of the requirements of this clause, or where any person as aforesaid has refused to complete a statement concerning their previous convictions in accordance with this clause, or in the reasonable opinion of the Council a person is unsuitable to deliver the services, the Council reserves the right without prejudice to its other legal remedies to require such person to be withdrawn immediately from provision of the Service.

7.11
 The Provider hereby acknowledges that it is an offence under Section 66 of the PVG Act for it as a party having access to a Scheme Record or Scheme Record Update ("relevant documents") under Sections 51, 52, 53 or 54 of that Act to disclose Vetting Information within relevant documents to any other person.  Accordingly the Provider further acknowledges that it cannot disclose such Vetting Information to the Council and that the Provider, in carrying out the risk assessment and coming to a decision under clause 7.5 hereof shall ensure that no Vetting Information is disclosed in advising the Council, where appropriate, of the outcome of its action under clause 7.5 except in so far as such disclosure is made in accordance with the terms of the PVG Act and any secondary instruments made under it. 

7.12
The Provider will be responsible for ensuring that any Volunteer who has access to the Service User is either supervised or has an Enhanced Disclosure containing no adverse entries and is employed following the usual processes of application, references, etc.  Decisions about unsupervised access by third parties to the Service User will be taken by the Provider having consulted with the appropriate member of staff within the Council and, where the duties involved would require the Individual to undertake Regulated Work with Protected Adults, the Provider shall ensure that the procedures contained within this clause are followed.
7.13
The Provider will record and store information disclosed to it in connection with Disclosures and/or the PVG Scheme as detailed in the Code of Practice published by the Scottish Government under section 122 of Part V of the Police Act 1997 (as may be amended from time to time).

7.14
The Provider will comply with all Scottish Government and regulatory and statutory requirements in relation to safe recruitment including without prejudice to the foregoing generality the ‘Safer Recruitment through better recruitment’ and any successor guidance in relation to those working in social care and social work settings  published by the Scottish Government (available from : www.scotland.gov.uk). 

7.15
The Provider will ensure that Staff deployed under the Contract in the provision of the Services are instructed in relation to all relevant provisions of this Agreement and will ensure that Staff are familiar with the Provider’s policies and procedures via ongoing supervision and training.

7.16
For the purposes of this clause, an “Individual” is any person that the Provider does use or is considering using to provide the Service or any part thereof on either a paid or unpaid basis and, for the avoidance of any doubt, includes a person recruited directly, or from an employment or similar agency, or from any other source.

In this section, the following words have the following meanings:-

“Disclosure” means a criminal record certificate or enhanced criminal record certificate issued by Disclosure Scotland under Part V of the Police Act 1997;
"Disclosure Scotland" means an agency of the Scottish Government that discharges the functions of Scottish Ministers under the Police Act 1997 and in particular provides disclosure of conviction information and manages the PVG Scheme on behalf of the Scottish Government, based for the time being at the Scottish Criminal Record Office, Pacific Quay, Glasgow, G51 1EA;
“PVG Act” means the Protection of Vulnerable Groups (Scotland) Act 2007;
“PVG Scheme” means the scheme established under section 44 of the PVG Act managed by Disclosure Scotland for Individuals undertaking Regulated Work with Protected Adults and/or Regulated Work with Children as defined in the PVG Act;
“Regulated Work” means as defined in section 91 PVG Act;
“Regulated Work with Protected Adults” means Regulated Work described in schedule 3 of the PVG Act;
“Risk Assessment and Risk Management Plan” means the process of identifying individual behaviours, environmental hazards, and risks concerned with the safety and welfare of the Service User. This includes measuring the seriousness and likelihood of the impact, and subsequently developing management plans and recording methods to minimise this;

“Scheme Record” means the document defined in section 48 of the PVG Act;

“Scheme Record Update” means a short scheme record as defined in section 53 of the PVG Act;

“Scottish Government” means the Scottish Ministers and reference to “government” shall be construed accordingly;

“Staff” means any person engaged by the Provider in terms of a contract of employment or contract for services between that person and the Provider for the purposes of providing the Service; 

“Vetting Information” means as defined in section 49 of the PVG Act;

“Volunteer” means any person willing to assist in the support provided to the Protected Adult, Child or Young Person at the request of the Provider other than by way of a contract of employment or a contract for services and who does not receive any payment for the same by way of wages or otherwise except repayment of necessary outlays such as travelling expenses.

7A
Prohibited Acts

7A.1
The Provider shall not commit any breach of the Employment Relations 1999 Act (Blacklists Regulations) 2010 or section 137 of the Trade Union and Labour Relations (Consolidation) Act 1992; or

7A.2 
commit any breach of the Data Protection Act 1998 by unlawful processing of personal data in connection with any blacklisting activities set out at clause 7A.1 above; or

7A.3
offer or give any fee or reward the receipt of which is an offence under section 66 of the Local Government (Scotland) Act 1973 or any re-enactment thereof.
8.
Complaints Procedure
8.1
The Provider will maintain a procedure for receiving and investigating complaints and suggestions. These procedures shall be made available to all service users by the Provider. 

8.2
The Provider shall maintain a record of complaints and incidents, keeping details of how each complaint or incident is dealt with, the outcome all of which will be available to the Council on written request. Any information provided to the Council shall be provided in a form that shall protect the anonymity of any individual client or staff member concerned. 

8.3
The Providers complaint procedure must ensure that complainants are made aware that they have the right to make a complaint to the Councils Complaints Officer, as well as any statutory complaints mechanism that is available to them.
9.
Inspection, Monitoring and Evaluation
9.1
The Provider will undertake a user satisfaction survey annually covering satisfaction with provision of service, staff attitudes, quality of service provision and provide the results to the Council's Project Officer.

9.2
At the close of each quarter, the Provider shall submit that quarter's statistics to the Council's Project Officer.  The statistics shall reflect the take up and usage of the service against agreed performance indicators.

9.3
The Provider will co-operate with any inspection, monitoring or evaluation process established by the Council in accordance with its obligations to ensure satisfactory standards of quality and output on matters affecting this Agreement.

10.
Consequences of Inability to Provide Services
10.1
The Provider will notify The Council if, for any reason, it is unable to maintain the services as specified and will return such parts of any grant that relates specifically to services not provided.

11.
Nature of Clackmannanshire Council's Support
11.1
The Council undertakes to provide advice, guidance and support in order to facilitate delivery of the services.

11.2
The Council will also deal effectively with relevant financial issues affecting the individual service user(s) and such financial support will include the provision of timeous and accurate financial information on issues affecting the level and payment of money to the individual(s) concerned.

11.3
[Insert any other Project/Grant Specific Conditions]

12.
Pursuit of Other Objectives
12.1
Nothing in this agreement will prevent either The Provider or The Council from pursuing other objectives. However, it is expected that consultation with Clackmannanshire Council will occur, in order that no aspects of this agreement are compromised.

13.
Acknowledgement of Clackmannanshire Council Support
13.1
The Provider will acknowledge the support of the Council in printed and promotional material, including press releases, annual reports and letterheads as appropriate.  The logo of the sponsoring services should be prominently displayed on such material and the Council shall provide artwork for this purpose.

14.
Insolvency
14.1
The Council may terminate this Agreement on immediate written notice if the Provider 
14.1.1 is an unincorporated organisation or an individual and shall become apparently insolvent as defined in the Bankruptcy (Scotland) Act 1985; or 
14.1.2 if the Provider is a company and a liquidator, receiver or administrator is appointed to the Provider or becomes unable to pay its debts in terms of section 123 of the Insolvency Act 1986.

15.
Disputes
15.1
Disputes which the parties cannot resolve will be referred to the respective Chief Executives of the Council and the Provider (or such other senior officer as nominated by them) for settlement and whose joint decision shall be final and binding.

15.2
In the event that the parties cannot reach a joint decision, the matter shall be referred to an appropriate form of dispute resolution, which in the first instance is to be agreed between the Council and the Provider. In the event that this cannot be agreed, the dispute shall be determined in accordance with clause 19.1 of this Agreement.

15.3
This clause is without prejudice to the parties rights to terminate this Agreement in accordance with clause 17.1 of this Agreement. 

16. Unlawful Discrimination

16.1
The Provider shall not discriminate directly or indirectly, or by way of victimisation or harassment, against any person on grounds of age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex or sexual orientation contrary to the Equality Act 2010 (the “Act”).
16.2
The Provider shall monitor its own staff and sub-contractors and provide such information on request to the Council. The Provider shall provide such information as the Council requires about its policies and practices concerning the prevention of unlawful discrimination and the promotion of equality and diversity and equality both in terms of employment and customer service. The Council and the Provider shall continue to monitor the performance and objectives of the Contract throughout the duration of the Contract and to make any amendments or changes necessary to the Contract or its performance or objectives in order further to promote equality.

16.3
The Provider shall notify the Council immediately in writing as soon as it becomes aware of any investigation or proceedings brought against the Provider under the Act.

16.4
Where any investigation is undertaken by a person or body empowered to conduct such an investigation and/or proceedings are instituted following such an investigation against the Provider or against the Council either in connection with the performance of the Contract or otherwise, the Provider shall at its own expense:

i)
provide any information requested in the timescale allotted;

ii)
attend any meetings as required and permit its staff and sub-contractors to attend any meetings as required;

iii) promptly allow access to and investigation of any documents or data deemed to be relevant to the investigation;

iv) allow itself and any of its Staff and sub-contractors to appear as witnesses in any proceedings; and

v)
co-operate fully and promptly with the person or body conducting the investigation during the course of the investigation.

16.5
Where any investigation is conducted, or proceedings are brought which arise directly or indirectly out of any act or omission of the Provider, its Staff or sub-contractors and where there is a finding against the Provider in any such investigation or proceedings, the Provider shall, without prejudice to indemnify the Council with respect proceedings, costs, expenses (including legal and administrative expenses), liabilities, injury, loss or damages arising from or incurred by the Council during or in connection with any such investigation or proceedings and further indemnify the Council for any compensation, loss or damages, costs, expenses (including legal and administrative expenses) or other award the Council may be ordered or required to pay to a third party.

16.6
If a finding of unlawful discrimination or breach of equality and diversity legislation is made against the Provider or against the Council arising from the conduct of the Provider, the Provider shall take such immediate remedial steps, as the Council may reasonably require, to prevent any further unlawful discrimination or breaches of equality and diversity legislation.

16.7
If the Provider enters into any sub-contract in connection with this Contract, the Provider shall impose obligations on its sub-contractors terms which are identical to those imposed on it in this clause 16. The Council expects that the Provider will not subcontract to any business, service or group which has a poor history of discrimination in employment or service delivery. 

16.8
In recognition of the Council’s legal obligation to tackle discrimination and promote equalities and diversity in all its functions and policies under the Act, the Council may from time to time require the Provider complete a questionnaire and/or provide information to the Council on the extent and quality of the Provider’s equalities and diversity policies and practice.

16A.
Renewal of Agreement
16A.1
Save for any obligations expressed to survive the termination of this Agreement and any accrued rights of the parties arising prior to the termination of this Agreement, this Agreement will remain in full force and effect from the Commencement Date until the Termination Date at which point it shall terminate. 

17.
Termination of Agreement
17.1
Either Party may terminate this Agreement by giving three months written notice to the other Party.

17.2
The Council may terminate this Agreement on giving immediate written notice in the event that the Provider;

(a)
commits a material breach of its obligations under this Agreement and the Council having given written notice to the Provider detailing the breach of the Agreement and instructing the Provider to remedy the breach within a specified period of time (such period of time to be determined solely by 
the Council) and the Provider has failed to do so; or


(b)
falls within the circumstances set out under clause 14 of this 
Agreement; or

(c)
commits an act prohibited by clause 7A of this Agreement, or breaches the provisions of clause 16 of this Agreement.

17.3
In the event that the Provider seeks to terminate this Agreement under clause 17.1, each party must use reasonable endeavours to ensure that the service is delivered to the clients without interruption until the termination date.

17.4
Notwithstanding the provisions of this clause 17, the Council may terminate or suspend this agreement on immediate written notice in the event that it receives a challenge from an economic operator under regulation 47 of the Public Contracts (Scotland) Regulations 2012 (as amended) or any such other provisions governing the Council's obligations in respect of public procurement. 

17.5
The termination of this Agreement, howsoever arising, shall be without prejudice to the accrued rights and liabilities of the Provider or the Council, nor shall it affect the coming into force or continuance in force of any provision of this Agreement which is expressly or by necessary implication intended to come into or continue in force on or after such termination.
17A.
Authority to Terminate the Agreement
17A.1
Without prejudice to clause 17A.2 of this agreement the approval of the Depute Chief Executive shall be required before this agreement can be terminated by The Council.  In the event of the Provider being asked to terminate the agreement, the Provider would have the right to present its case against termination to the Depute Chief Executive.

17A.2
This clause shall not apply in the event that this Agreement is terminated under clauses17.2(b), 17.2(c) or 17.4 of this Agreement.

18.
Transfer of Undertaking 

18.1
In the event that the Services are put out to tender by the Council in furtherance of their obligations under the Public Contracts (Scotland) Regulations 2012 or the Local Government in Scotland Act 2003, the Provider shall co-operate with the Council and any Replacement Contractor in ensuring the smooth handover of the Services.

18.2
The Provider shall at any time during the Transfer Assistance Period:

18.2.1
on receiving a request from any Council promptly provide, subject to legal obligations regarding data protection and confidentiality, in respect of any persons wholly or mainly engaged or employed by the Provider in the provision of the Services (the Assigned Employees) full and accurate details regarding the number, job title, grade, salary and benefits relating or payable to the Assigned Employees together with such other information relating to the Assigned Employees which is in the possession of the Provider or which can reasonably be obtained by the Provider from any third party as may reasonably be required by such Council or any prospective Replacement Contractor (the Re-tendering Information); and

18.2.2
notify the Council in writing of any material changes to the Re-tendering Information promptly as and when such changes arise.

18.3
The Provider undertakes that in the Transfer Assistance Period it shall not without the prior written consent of the Council:
18.3.1
materially vary the terms and conditions of any of the Assigned Employees 
(including without limitation remuneration, benefits and other perquisites and collective agreements which relate to the employment of such employees); or

18.3.2
increase the number of Assigned Employees; or

18.3.3
replace any of the Assigned Employees, save where the Provider replaces any such individuals with individuals of substantially equivalent employees in relation to grade and remuneration.

18.4
The Provider shall during the Service Period maintain personnel records in the format normally adopted regarding the service of each of the Assigned Employees including all personnel records required to be maintained by law and deliver the records of relating to any Assigned Employee to the Council or the Replacement Contractor on the Transfer Date.

18.5
The Parties acknowledge that by virtue of the cessation or partial cessation of the provision of the Services by the Provider the contracts of employment of each Transferring Employee may have effect after such cessation as if originally entered into between a Replacement Contractor or the Council and each Transferring Employee pursuant to the TUPE Regulations but the Parties agree that the provisions of Clauses 18.6 to 18.9 inclusive shall apply irrespective of whether or not the TUPE Regulations do apply. 

18.6
All remuneration of any kind due to the Transferring Employees during the period of this Agreement applicable to them shall be paid or settled in full by the Provider in each case no later than the date such remuneration is due to be paid.

18.7
At the earlier of (i) a contract notice being published by the Council in respect of the provision of the Services (or part thereof) or (ii) 21 days prior to any prospective Transfer Date the Provider will supply to the Council or the Replacement Contractor (as the case may be) information regarding the identity, age, sex, length of service, job title, holiday entitlement, workplace, and terms and conditions of employment affecting each of the Assigned Employees at that time and the Provider will update the Council or the Replacement Contractor (as the case may be) in respect of any changes to the information supplied by it pursuant to this condition in a timely fashion throughout the period between the information being provided and the applicable Transfer Date.

18.8
The Provider shall indemnify the Council and/or any Replacement Contractor (as the case may be) against all Employment Liabilities which it incurs in connection with or as a result of:

(a) any claim by any of the Transferring Employees (or any person who would have been a Transferring Employee but for their dismissal prior to the Transfer Date) arising out of their employment with the Provider or the termination thereof, providing that such liabilities arise from any act or omission prior to the Transfer Date and this shall not include any such liabilities which arise from any act or omission of such Council or any Replacement Contractor (as the case may be); or

(b) any misrepresentation or mis-statement, whether negligent or otherwise, made by the Provider to the Transferring Employees or their representatives before the Transfer Date and whether liability for any such claim arises before, on or after the Transfer Date.

18.9
The Provider acknowledges and agrees that the Councils may grant an indemnity in favour of any Replacement Contractor to the same extent that the Provider is undertaking to indemnify that Council in terms of this Clause 18 or that the Council may assign such indemnity to any Replacement Contractor and agrees that in the event of a claim on any indemnity in terms of this Clause 18 for loss incurred by the Council, that loss shall include the amount, if any, which the Council has paid or is required to pay to any Replacement Contractor by virtue of any indemnity granted by that Council in its favour in accordance with the provisions of this Clause 18.9.

18.10
In the event that the Provider fails to provide any of the Re-tendering Information requested by any of the Councils during the Transfer Assistance Period, then the Councils shall be entitled to withhold up to a maximum of 10% of the grant funding from the Provider without penalty until such time as the Provider provides the Re-tendering Information.

18.11
Without prejudice to the obligations under clause 18.7, the Provider shall be under an obligation to provide the information detailed within clause 18.7 to the Council within 28 days of the Provider executing this Agreement.

18.12
In this clause 18, the following words have the following meanings:

"Employment Liabilities" means any and all costs, claims, liabilities and expenses (including legal expenses) relating to or arising out of the employment of the relevant employees (or termination thereof) including, without prejudice to the foregoing generality, negligence claims by any such employee or third party, and claims for unfair dismissal, redundancy, unlawful discrimination, breach of contract, claims in relation to provision entitlement, unlawful deduction of wages, breach of the TUPE Regulations and equal pay.

"Replacement Contractor" means any third party service provider appointed by the Council from time to time, to provide any services which are substantially similar to any of the Services, and which the Council receives in substitution for any of the  Services following the termination or partial termination of this Agreement.

"Transfer Assistance Period" means in relation to the Provider and the Council (i) the period of six months immediately preceding the expiry of the Agreement or (ii) following notice of termination of this Agreement;

"Transfer Date" means the date on which any cessation or partial cessation of the Services takes effect so as to transfer the contracts of employment of the Transferring Employees by virtue of the TUPE Regulations.

"Transferring Employees" means those employees who immediately prior to the expiry or earlier termination (or partial termination) of this Agreement are wholly or mainly engaged or employed in the provision of the Services (or the terminating part thereof).

"TUPE Regulations" means the Transfer of Undertakings (Protection of Employment) Regulations 2006.

18A. Waiver

18A.1
Any relaxation, forbearance, indulgence or delay (together "indulgence") of any party in exercising any right shall not be construed as a waiver of the right and shall not affect the ability of that party subsequently to exercise that right or to pursue any remedy, nor shall any indulgence constitute a waiver of any other right (whether against that party or any other person).

18A.2
Notwithstanding any breach of this Contract by either party, and without prejudice to any other rights which the party may have in relation to it, the other party may elect to continue to treat this Contract as being in full force and effect and to enforce its rights under this Contract. The failure of any party to exercise any right under this Contract, including any right to terminate this Contract and any right to claim damages, shall not be deemed a waiver of such right for any continuing or subsequent breach.

18B. 
Entire Agreement

Except where expressly provided otherwise in this Contract, this Contract constitutes the entire agreement between the Council and the Provider in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Agreement.

19
Law of Scotland

19.1
The construction, validity and performance and all other matters arising out of or in connection with the agreement shall be governed by the Law of Scotland and shall be subject to the exclusive jurisdiction of the Scottish Courts.

This Agreement consisting of this and the preceding [17] pages together with the two schedules annexed hereto are executed as follows:

	Signed
	Signed

	Name            
	Name       

	Position         
	Position    

	For and on behalf of Clackmannanshire Council 
	For and on behalf of [  ]

	Witness
	Witness

	Signed


	Signed

	Name
	Name

	Address
	Address

	Date
	Date


This is the Schedule A referred to in the foregoing Agreement between the Council and the Provider and subscribed as relative thereto
Schedule A - Funding 

1. Funding level and method of payment

A1.1
The Council agrees to fund the Provider to the value of £[  ] per annum for the Duration. The sum will be paid in four instalments in advance, in accordance with the table below.
A1.1A
Where the day for payment of any of the instalments falls on a weekend, public holiday or any day that the offices of the Council are closed, payment will be made the next working day following the due date.
	                 Payment Period
	            Payment Amount
	Date of Payment

	April, May, June
	£[ ]
	1 April 

	July, August, September
	£[ ]
	1 July

	  October, November, December
	£[ ]
	1 October

	      January, February, March
	£[ ]
	[3]January

	                 Total for 12 Months 
	                   £[ ]
	


A1.2
The Council will seek to retrieve or will withhold excess monies awarded in the event that there is likely to be or has been an under spend on the elements covered by this agreement exceeds 5%. The Provider will require to provide details of the expenditure made under this agreement to the Council in accordance with clause 6.
A1.3
The purchase order covering this agreement is PO [  ].  The purchase order will be signed off by the Depute Chief Executive, or the Council's proper officer as appointed under section 95 of the Local Government Scotland Act 1973 on agreement the Council has appropriate budget for the relevant financial year. For each additional year of this Agreement (if applicable), the Council will provide a new Purchase Order number. 

A1.4
The payment made in accordance with clauses A1.1 and A1.1A above is made on the basis that the Provider delivers the Services.  It is the Provider's responsibility to ensure the payment is properly accounted for and that the Provider can demonstrate to the Council that the funds have been applied in performance of the Services 
A1.5
If the payment is used for services other than those outlined in Schedule B, it shall be a material breach of contract on the part of the Provider and  the Provider shall be liable to repay the grant funds in full (or such proportion of those monies not being used for the provision of the services as may be deemed appropriate by the Council).  

A1.6
The Council reserves the right to withhold payment or cancel payment if it deems the Provider is not complying with its obligations under this Agreement.  The Council may recover any payments made (or part thereof) if, in the opinion of the Council at its absolute discretion, it is deemed that the grant funds specified at clause A1.1 have not been used for the purpose intended.

This is the Schedule B referred to in the foregoing Agreement between the Council and the Provider and subscribed as relative thereto.

Schedule B - The Services
B1.
Management of Agreement 

B1.1
For The Provider, the project shall be managed by [  ] or such other person as may be appointed on their behalf.  For The Council, the agreement shall be managed and monitored by [ ] or such other person as The Council may appoint in his place.  

B2.
Service Specification

B2.1
The Council and the Provider agree that the Provider shall deliver the Services for the benefit of the service users all in accordance with the service specified below and in compliance with the terms and conditions of Schedule C. The Provider and the Council agree that the terms of the Agreement shall not preclude the Provider delivering a higher standard of service than is set out in the Agreement, however no such additional payments shall be given by the Council. 

B3
Area served
B3.1
The local government area for Clackmannanshire as defined in Parts 1 and 2 of Schedule I of the Local Government etc (Scotland) Act 1994.

B4.
Client group(s) served
B4.1
[  ]
B5.
Service Specification
B5.1
[To be Completed]
B6.
Quantified Objectives
B6.1
[To be Completed]
B7.
Performance indicators

B7.1
[To be completed]
� Responsible Officer should insert further conditions, or delete this clause 11.3


� Officers should consider whether quarterly in advance is an acceptable frequency. Refer to Revenue & Payments Manager or Procurement Manager in the first instance. This comment should be deleted prior to printing the agreement for signature or circulation externally.
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